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Memorandum No. 62 {1960)

Subject: Study No. 38 - Inter Vivos Rights

Attached as Exhibit I is & tentative reccmmendation and proposed statute
on inter vivos rights. The letter of transmittal that will be a part of the
pamphlet containing the Recommendation and Study is alsc attached as &
part of Exhibit I.

There are still some unresolved policy guestions in connection with
this study. These esre indicated below.

(1) The ettached recommendation and statute provide that for the
purposes of division on divorce quasi-community property is to be divided
ag the court considers just. This means that quasi-community property will
not be treated exactly the same &s commnity property in case of a divorce.
Tn some cases commnity property is required to be divided equally between
the spouses when a divorce is granted, i.e., when the divorce ia granted
on grounds other than cruelty, adultery or incursble insanity. The
Commission discussed this matter at the May meeting but did not make a
decision.

The consultant favors the attached recommendation. Furthermore, he
believes that there would be a sericus constitutionsl question if the
statute provides thet quasi- community property be treated exactly like comgmun-
ity property for purposes of divieion on divorce. BSee gtudy, pp. 23-25.

If the Commission decides to trest guasi-commnity property the seme

as commmnity property in case of & divorce, the languasge in Exhibit I
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{attached) is suggested ss an alternative to the portion of the recommenda-
tion dealing with division on divorce. In addition, Section 146 of the
Civil Code (Section 8 of attached bill) would have to be revised to insert
"quasi-community property” in subdivisions one and two and to delete new
subdivision five.

(2) Under Section 661 of the Probate Code, B probate homestead can
be selected from the quasi-community propexrty of the decedent only if the

decedent dies domiciled in Califormia. This is because Section 661

applies to the property described in Section 201.5 of the Probete Code.

In the case of community property, & probate homestead can be set aside
even though the decedent dies not domiciled in California. Under the
Commission's tentative recommendation, s homestead can be selected from
quesi-commnity property during the jifetime of the spouse who originally
acquired the property, whether or not such spouse is domiciled in California.
Note that Section 1237 of the Civil Code defines a homestead as "the
dwelling house in which the claimant resides, together with outbulidings,
end the land on which the same are gituated" and Section 1263 of the Civil
Code requires that the person declaring the homestead state that he "is
residing on the premises, and claims them es & homestead.” Thus, the
spouse who claims an inter vivos homestead will reside in the homestead in

california. If the homestesd is selected from quasi-commpity property

during the lifetime of the scquiring spouse, under the Commission's recommenda-

tion it will veat in the surviving spouse upon the death of the acguiring
spouse, whether or not the acquiring spouse is domiciled in California at
the time of his or her death. The policy questions are:

(a) Doee the Commission want to change the attached recommendation
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and require that the spouse who owns the quasi-community property be

domiciled in this State at the time the inter vivos homestead is claimed?

Or at any subsequent time?
{b) Does the Commission wish to approve the attached recommendation
and statute which eliminate the domicile requirement in Section 661 of

the Probate Code so that a probate homestead can be set apart from quasi-

commnity property, even where the decedent who originelly acguired the
property dies not domiciled in Celiformia?

(3} Urder Section 201.5 of the Probate Code property is not subject
to that section if acquired under the following circumstances: real
property is acquired in another stete by a masrried person domiciled in
that state; such real property would be commmity preoperty if located in
Celifornia and if the spouse acquiring the property were domiciled in
Celifornia {however, such real property would not be community property
if located in another state even if the spouse acquiring the property is
domiciled in Celifornia); the merried person and his spouse move to
Celifornia snd exchange the real property in the other state for either
resl or personsl property in California. The policy question is:

Does the Commission wish to approve the sttached recommendetion which
amends Section 201.5(b) so that the property in California received in
exchange for the resl property in the other state would be subject to
Section 201.57

(4} The effect of the sttached statute is that, for gift tax purposes,
quasi-community property will be treated substantially like commnity
property, even though neither the donor nor the donee are Or ever were

domiciled in Californiz. Thus residents and nonresidents will be treated
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the same for gift tax purposees.

The 1957 smendments to the inheritance tex law provided that
quasei-commnity property be subastantielly treated like community property
for inheritance tax purposes if the decedent died domiciled in this State.
However, there is no substantial discrimipation egainet nonresidents
here because the éurviving spouse is entitled to & marital exemption which
in effect exempts one-half of the separate property of the decedent

(including quasi-commnity separate property) from the inheritence tex.
Respectfully gubmitted,

John H. DeMoully
Executive Secretary
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EXHIBIT I

LETTER OF TRANSMITTAL

In 1957 the California law Revision Commission made a number of
recommendetions relating to the rights of a surviving spouse in property
acquired by & decedent while domiciled elsewhere. The bill which
embodied these recommendations was enacted as law, becoming Chapter 490
of the Statutes of 1957. At the same time the Commissiorn requested and
was authorized by Resolution Chapter 202 of the Statutes of 1957 to
meke a study as to whether the law releting to inter vivos rights of
one spouse in property acquired by the other spouse during marrisge
while domiciled outside California should be revised. The Commission
herewith submits its reccmmendation relsting to this subject and the
study prepared by its research consultant, Mr. Harold Mersh, Jr. of

the School of Law, University of Celifornia at Los Angeles.



{38) July 11, 1960

CALIFORNIA LAW REVISION COMMISSICN
School of Law
Stanford, California

TENTATIVE

RECOMMENDATION AND PROPOSED LEGISLATION
Helating to

INTER VIVOS MARITAL PROPERTY RIGHTS IN PROPERTY
ACQUIRED WHILE DOMICILED ELSEWHERE

HOTE: This is a tentative recommendation and proposed

statute prepared by the California lLaw Revision Commission.

It is not a final recommendation and the Commission should

not be considered as having made a recommendation on a

particular subject until the final recommendation of the

Commission on that subject has been subtmitted to the Legislabture.

This material is being distributed at this time for the purpose

of obtaining suggestions and comments from the recipients and is

not to be used for any other purpose.




(38)
TENTATIVE
RECOMMENDATION OF THE CALIFCRNIA IAW REVISION COMMISSION
Releting to
Inter Vivos Marital Property Rights in Propexty
Acquired While Domiciied Elsewhere
Background

Married persons who move to celifornia often tring with them personal
property which was acgquired during the marriage while they wexe domiciled
elsewhere and which would have been community property had they dbeen
domiciled here when it was acquired, This property is in scme cases
retained in the form in which it is brought to this State; in other cases
it is exchenged for real or personal property here, Cther married persons
vho never become domiciled in this State purchase real property here with
finds acguired during merriage while domiciled elsevhere. The leglslature
and the courts of this State have long been concerned with the problem
of what rights, if any, the spouse of the perscn who originally acquired
such property should have therein, or in the property for which it is
exchanged, both during the lifetime of the scquiring spouse and upon his
death.

The Californie Legislature!s first attempt to deal with property
trought here by married persons domiciled elsevhere at the time of 1ts
acquisition took the form of & 1917 amendment to Secticn 164 of the Civil
Code which purported to treat such property es ccmnunity property if it

would not heve been sepurate propoxrty hed the owner been domiciled
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in California when it was acquired. However, in Eatate of Thornton,* decided

in 1933, the Californis Supreme Court held the 1917 emendment unconstitutional
under the due process clasuse of the Fourteenth Amendmernt to the United States
Cenetitution on the ground that a gpouse's ownership of property acguired
while damiciled elgewhere cennot be substantislly modified during hie

lifetime merely because he moves to California spd brings the property with
him. Although the 1917 amendment has never been repealed, it has been
tacitly assumed by both the bar and the courts to be a dead letter sinmce

Estate of Thorton was decided.

Legislation was enacted in 1935 and 1957 which, in effect, treats
property acquired other than by gift, devise, bequest or descent by a
married person while domiciled elsevhere substantielly like community
property upcn his death.** However, such property heretofore has been
consldered to be the separate property of the acquiring spouse pricr to
his death except insofar as Section éOl.B of the Probate Code, enacted in
1657, places limitaticns on the_amer’s power to make "will substitute”
glfts of such property during his lifetime, This study and recomnendation
ig concerned with whether and to whet extent such property should no

longer be treated as separate property during the owner's lifetime,

*. cal.od 1, 33 P.2d 1 (1934).

**There is no valid comstitutional objection to thie legislation in its
present form in view of the plenary power of the state over a decedent's
property. See Recommendation end St relat to £ v
Spouse_in Property Acquired by Decedent While Domiciled Elsewhe?, 1

Rec. & Studies E-1 et seq. {(1956).

Fal. 1Law Revision Comm'n Rep.,
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Recommendation

The Law Revision Commissicn believes that property acquired other
than by gift, devipe, bequest or descent by a married person while domiciled
in a noncomuunity property state should continue to be treated as his
seperste property during his 1ifetime for most purposes. This doubtless
conforms to the owner's expectation in most cases and 1ittie if any useful
purpose would be served by treating the property differently. The Commission
has concluded, however, that for three important purpcses such property
should no longer be treated as the owner's separate property during his
1ifetime: (1) declaration of a homestead during the jifetime of the spouse
who ascquired the property; (2) division of the property in case of divorce;
and (3) treatment of the property for gift tax purposes. The Commissicn
recommends that specisl statutory provisions ve enacted to deal specifically
with each of these problems, In addition, various cther revisions of the
law, indiceated below, ghould be made, Accordingly, the Comnission makes

the following recommendations:

1. Idemtification as "quasi-commnity property.” The Commlssicn

recommends that property acquired cther than by gift, devise, bequest or
descent by a married person while domiciled elsewhere should be referred
to es quasi-cormunity property in the speclal statutory provisions that
treat such property differently from other separate property.f A major

advantage of such a label is that it mekes it pomsible to draft statutes

*0f course, in situstions not covered by the specisl statutes recommended
herein such property will comtinue to be, and to be referred to as,
separate property.




without repeating interminably the phrase "property acquired other than by
gift, devise, bequest or descent by a married person while domiciled
elsewhere." In addition, this designation will cell attention to the fact
that the property ie being given e unigue status for some purposes and
will at the same time suggest that for these purposes the property is to

be considered more analogous to cammnity property than separate property.

o, Homestesd. Quasi-community property ehould be treated like

community property insofer as declared homesteads are concerned. The
principal effect of this recommendation is that upen the death of the
acquiring spouse e quasi-commnity property homesteed will vest in the
surviving spouse rather than in the heirs or devisees of the deceased
spouse., In addition, & husband will be able tc select a homestead from
the guasi-community property of his wife without her consent. Under
existing lew, quasi~commmity property 1s congidered separate property
for this purpose and the wife, but not the husband, cen select a home-
gtead from the seperate property of the other spouse without that spouse's
consent., The Commission believes that for homestead pwrposes quasi-
community property, like commmity property, should be regarded Ty a
community property state having been accumulated through the joint efforts
of the spouses. It should, therefore, be as open to the nonecquiring
spousé to declare a homestead in such property as it is in the case of
community property. Ancther reason for treating quasi-commmnity property
like community property for the purpose of a declsred homestead is that
Section 661 of the Probate Code was amended in 1957 to treat quasi-community

property substantially like commmunity property for probate homestead purpoees.
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Section 661 of the Probate Code was revised in 1957 upon recommendation
of the Commiseion to permit creation of the same kind of probate homestead

in quasi-comzumity property as in community propexty if the spouse who

originally ecquired the property dies domiciled in California,. Upon

further consideration the Commission has concluded that the domicilisry
requirement is not desireble. Where there is property in 4this State and
the situation is one in which the right to a declared homestead or &
probate homestesd otherwise exists, the fact that the owner is not domiciled
here should not be controlling. Accordingly, the Commission recommends

(1) that & quesi-cammnity property homestead created during the lifetime
of the acquiring spouse be treated like a commumity property homestead,
whether or not the spouse who originally scquired the homestead property is
dpmiciled in California at the time of the declaration or thereafter and
(2) that Secticn 661 of the Probate Code be amended to eliminate the
present requirement that the decedent be domiclled here et the dete of
death,

To effectuate these recommendations, the recommended statute ineludes
the following provisions:

(a) A new Section 1237.5 is added to the Civil Code end smendments
are made to Sections 1238 and 1265 of tbe Civil Code to treat a homestead
gselected from quasi-community property during the lifetime of the acquiring
gpouse the same &8s & homestead selected from community property.

(b) Section 661 of the Probate Code is amended to delete the
references to Section 201.5 of the Probate Code end thereby eliminate
the present requirement that the decedent be domiciled here at the time

of his death.
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(¢) A technical emendment is made to Section 663 of the Probate
Code,

3, Division on Divorce. New Sections 1k5.5 and 145.7 should be

added to the Civil Code and Sections 146, 148 and 149 of the Civil Code
gshould be emended to authorize the cowrt to make a division on divoree of
quasi-community property in such proportions as the court, from sll the
facts of the case and the conditlon of the parties, may deem just. Under
the existing lav, the court hes no authority to make a division of such
property in case of a divorce because it is separate property. Thla seems
incengruous in a commmnity property gtate inasmuch as this property, like
community property, was accumulated through the joint efforts of '!:he gspouses.

Tt is not, however, recommended that quesi-community property be
treated exactly the same as community property in case of a divorce. Unless
s divorce is grented on the ground of adultery, incurable insanity or extreme
cruelty~-in which cape community property is divided iﬁ such proportions
as the court from all the facta of the case and the condition of the parties
mey deem just--community property is required to be divided equslly between
the spouses. The Commission believee that an equal division of the quasi-
community property would be unfair in & case in which the spouse who
originally acquired the property is granted a divorece -- i.e., where a wife
who originaslly acquired the quasi-community property is granted a divorce
on the grounds of desertion. Instead, the Commission recommends that the
court be permitted to meke z just disposition of the property based on the
circumstances of the particular case,

The Cammission reccmmends 'tha_:h quasi-community property be subject to

division when e divorce is granted in Celifornis, whether or not the spouse
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cwning the property is domiclled in California at the time of the divorce
or at sny time previous theretc. Since the spouse seeking the divorce
ywill be domiciled in California, the Califcrnia court should be authorized
to make & division of such quasi-community property as is subject to its
Jurisdiction.

L. Gift Tax., New sections should be added to the Revenue and Texation

Code and other sections of that code should be amended to treat guasi-
community property substantially like community property for purpcses of
the Califernia gift tex. For inheritance tex purposes, quasi-commmity
property is now treated substantielly like community property. Accordingly,
the recommended statute includes these provisicas:

{a) A new Section 15300 is added to the Revenue and Taxation Code to
define quasi-community propexrty.

{b} Section 15301 of the Revenue and Taxation Code is amended to exempt
cne-half of the property from the gift tex in the case of a gift of quasi-
cammunity property by one spouse to the other. The game reasons that
justify exemption of ome-half of the property from tax in the case of a
gift of community property by cne spouse to the other would appear to be
applicable to a similar gift of quasi-community property.

(¢) Analogous reasoning justifies the enactment of new Section 15302.5
of the Revenue and Texatilon Code giving the spouses the election to treat a
gift of quasi-community property to a person other than either of the spouses
as being made one~half by each spouse. Unless both gpouses make such an
election, however, the gift will continue to be considered as a gift made
by the spouse who originally acquired the property. The Commiasion has

provided for an electlon to treat the gift as being made cne-half by each
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spouse because to treat It the seme ms a gift of community property would
require the nonacquiring spouse who had no control over the gift to pay
one-half of the gift tax on the gift. In addition, in a case where the
donee is a close relative of the spouse who originally acquired the property
and is not a reletive of the other spouse, the gift tax on the gift might
be incressed if the gift were required to be congldered as being made one-
half by each spouse,

(a) A new Section 15303.5 is added to the Revenue and Taxation Code
to exempt from the gift tax a transfer of quasi-commmunity property into
commnity property. The effect of the several recommendations made herein
and of the recommendations made by the Commission in 1957 is to treat
quesi-community property substantially like communlty property as far as
scme of the most importent rights in the property are concerned, Thie

being so, the change in the "bundle of rights" of either spouse by the
cenversion of the property into true commnity property appears 1oo

insignificant to Justify a gift tex.,

(e} A new Section 15306.5 is added to the Revenue and Texation Code
to plece upon the person claiming that property is quasi-cormunity property

the burden of proving that the property 1s such.

5. Community Property Definition. Sectlon 164 of the Civil Code,

which defines community property, should be amended to delete the unconsti-
tutional 1917 emendment and to substitute langusge which defines as
community property only real property gituated in this State and personal

property wherever gituated which iz acquired during marriege by e married
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person while he or she is domiciled in this State. The Commission does not
believe that Californis can properly assert the right to determine the

neture of marital property interests acquired in real property located

outside of this State, Nor does the Commission believe that California

should undertake to give a married person & commundty property interest in
property acguired by his spouse unless the acquiring spouse is domiclled in
California at the time of acquisition, even 1f the property in guestion is
real or personal property situated in this State, California does not, in

the opinion of the Commission, have sufficient interest in the merital
property ri'ghts of nondomicilisries to justify the epplication of its community

property system to them.

6, Adjustment of Section 201.5 of the Probate Code. Section 201.5

of the Probate Code should be revised. The Commission has recommended
herein that Section 164 of the Civil Code be revised so that it is clear
that real property acquired in ancther state by & person domiciled in
California is not community property but that the nature of the marital
property interests in such property is determined by the marital property
law of the staie in which the property is situsted. Thug, under Section
201.5 as it now reads, property received in exchenge for real property
located in ancther state would not be subject to Section 201.5. However,
i the resl property was acquired in the other stete during marriage other
than by glft, devise, bequest or descent, any property acquired in exchange
therefor after the acquiring spouse beccmes domiciled in Califcornie 1dgically
should be subject to Section 201.5. The recommended statute mskes this

change in Section 201.5 of the Probate Code.
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The Commission's recommendation would be effectuated by the

enactment of the following measure:

An act to edd Sections 1l5.5, 145.7 and 1237.5 to the Civil Code, to

amend Sections 146, 148, 149, 164, 1230 and 1265 of said code, to

amend Sections 201.5, 661 and £63 of the Probate Code, to add

Sections 15300, 15302.5, 15303.5 and 15306.5 to the Revemue and
Texation Code and to amend Section 15301 of said code, all relating .

to property acquired by married persons.

The people of the State of California do enact as follows:

SECTION 1. Section 164 of the Civil Code is amended to read:

164. All other real property situated in this State and all other

Eersona.l property wherever situated acquired [efser] during the merriage

by [either-husband-er-wifey-sr-bothy] a married person [tneduding-read

pregerty—situate&-in—this-&ta,te-ui—peneae&-preperty—whmm—simtedy
heresofore-or-hereafber-nequived-while~dopieiled-edgevherey ~whieh-woudd
nst-have-been—the-separa’ae-preperty—ei—either-if—aeq_ui!eé] while domiciled
in this State [y] is commnity property; but whenever sny reel or personal
property, or any interest therein or encumbrence thereon, is scguired by a
married woman by an instrument in writing, the presumption is that the
same is her separete property, and if acquired by such married woman and
any other person the presumption is that she takes the part acquired by
her, as temant in common, unless & different intention is expressed in the

instrument; except, that when any of such property is acquired by husband
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and wife by an instrument in which they are described as husband and wife,
unless & different intention is expressed in the instrument, the presumption
is that such property is the community property of said husband and wife.
The presumptions in this section mentioned are conclusive in favor of any
person dealing in good faith and for a valuable consideration with such
merried women or her legesl representatives Or successors in interest, and
regardless of any change in her marital status after acquisition c-f said
property.

In cases where a married woman has conveyed, or shall hereafier convey,
reel property which she acquired prior to May 19, 1889, the hushand, or
his heirs or assigns, of such married woman, shall be barred from commencing
or meintsining any action to show that geid real property was community
property, or to recover gaid resl property from and efter one year from
the filing for record in the recorder's office of such conveyances,
respectively.

As used in this section, personal property does not include and real

property does include lesgehold interests in real property.

SEC. 2. BSection 1237.5 1s added to Chapter 1 of Title 5 of Part 4
of Division 2 of the Civil Code, to read:

1237.5. As used in this title:

{1) "Quasi-community property" means property situsted in this State
heretofore or hereafter acquired:

(a) By elther spouse while domiciled elsewhere which would have
been commnity property of the husband and wife hed the spouse acquiring

the property been domiciled in this State at the time of its acquisition; or
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(b) In exchange for real or personal. property, wherever situated,

acquired other than by gift, devise, bequest or descent by either spouse

during the marriage while domiciled elsewhere.

(2) "Separate property” does nob jpelude quasi-community property.

SEC. 3. Section 1238 of the Civil Code is amended toc read:

1238. 1If the cleimant be merried, the homestead may be pelected:

1. From the commnity property [y] ; or

2. From the guasi-éamnitx gmrg; or

3. From the separate property of the hugbend; or [yl

4. Subject to the provisions of Section 1239, from (a) the property

held by the spouses a8 tensnts in common or in joint tenancy or [£zea] _(E)_

the separate property of the wife.

When the claimant is not married, but is the head of & family within

the meaning of Section 1261, the homestead may be selected from any of his

or her property. If the claimant be an unmarried person, other than the

head of & femily, the homestead may be selected from any of his or her

property. Property, within the meening of this title, includes any

freehold title, interest, or estate which vests in the cleiment the

immediate right of possession, even though such a right of possession is

not exclusive.

SEC. 4. Section 1265 of the Civil Code is amended to read:

1265. From and after the time the declarstion is £iled for record,

the premises therein deseribed constitute a hemestead. If the selection

was made by a married person from the commmity property, or from +he guasi-
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comminity property, or from the separate property of the spouse making
the selection or joining therein, and if the surviving spouse has not

conveyed the homestead to the other spouse by a recorded conveyance which
failed to expressly reserve his homestead rights as provided by Section
1242 of the Civil Code, the land so selected, on the death of either of
the spouses, vests in the survivor, gubject to no other liability than
guch as exists or has been created under the provisions of thie title; in
other cases, upon the death of the person whose property was selected as
a homestead, it shall go to the heirs or devisees, subject to the power
of the superior court to assign the seme for e limited period to the
family of the decedent; but in no case shall it, or the products, rents,
igsues or profits thereof be held 1liable for the debts of the owner,
except as provided in this title; and should the homestead be sold by the
owner, the proceeds arising from guch sale to the extent ﬁf the value
alloved for & homestead exemption as provided in this title shall be
exempt to the ocwner of the homestead for a pericd of six months next

following such sale.

SBC. 5. Section 661 of the Frobate Code is amended to read:

€61. If no homestesd has beenselected, designated and recorded,
or in case the homestead was selected by the survivor out of the separate
property of the decedent, the decedent not baving joined therein, the
court, in the manner hereipafter provided, must select, designate and
set apart and cause to be recorded a homestead for the use of the
surviv-ing gpouse and the minor children, or, if there be no surviving

spouse, then for the use of the minor child or children, out of the
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commnity property or [pwoperty-to-whieh-Seation~20dv 5-ef-shig-eode-i8
sppiieadie] guasi-commnity property or out of reel property owned in
common by the decedent and the person or persons entitled to have the
hemestend set apart, or if there be no commuplty property or {propersy
4o-vhieh-Geetion-201vb-0f-this~code- tg-appliesble) qussi-community
property and no such property owned in common, then out of the separate
property of the decedent. If the property set apart is the separate
property of the decedeant, [ekkexr-than-propersy-to-whieh-Seeiion-20iv5
of-this-eode-ia-appiicabley] the court cen set it apart only for e
limited period, to be designated in the order, and in no case beyond
the lifetime of the surviving spouse, Or, as to a child, beyond its
minority; and, subject te such homestead rigﬁt, the property remains
subject to edministration.

For the purposes of this section, the terms "quesi-community

property” and "separate property" heve the meanings given those tearms

in Section 1237.5 of the Civil Code.
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SEC. 6. Section 663 of the Probate Code is amended to read:

663. If the homestead selected by the husband and wife, or either of
them, during their coverture, and recorded while both were living, other
then a married person’s separate homestead, was selected from the community

property or quasi-community property, or from the separate property of the

person selecting or Joining in the selection of the seme, and if the surviving
spouse has not conveyed the homestead to the other spouse by a recorded
conveyance which failed to expressly reserve his homestead rights as provided
by Section 1242 of the Civil Code, the homestead vests, on the death of either
spouse, absolutely in the surviver.

If the homestead was selected from the separate property of the decedent
without his consent, or if the surviving spouse has conveyed the homestead to
the other spouse by a conveysnce which failed to expressly reserve homestead
rights as provided by Section 1242 of the Civil Code, the homestead vests, on
deeth, in his heirs or devisees, subject to the power of the court to set it
apart for a limited period to the family of the decedent as hereinabove pro-
vided. In either case the homestead is not subject to the payment of any debt
or lisbility existing against the spouses or elther of them, at the time of
the death of either, except as provided in -the Civil Code.

For the purposes of this section, the terms "quasi-commnity property”

and "separate property” have the meanings given those terms in Section 1237.5

of the Civil Code.
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. 8EC. 7. Sections 145.5 and 145.7 sre edded to Article 4
of Chapter 2 of Title 1 of Part 3 of Division 1 of the Civii

Code, to read:

145.5 As used in Sections 145.7, 146, 148 and 149 of this
code, "quasi-community property" means all personal property
wherever éituated and all real property situated in this State
heretofore or hercafter mcquired:

(a) By either spouse while demiciled elsewhere which would
have been community property of the husband and wife had the
spouse acquiring the property been dcmiciled in this State at
the time of its acauisition; or

(v) In exchange for real or personal property, wherever
situated, acquired other than by gift, devise, bequest or
descent by elther spouse during the merriege while domiciled
elsevhere,

For the purpcses of this section, perscnal property does
not ineclude and resl property does include leasehold interests

in real property.

145,7. As used in Sections 146, 148 and 149 of this code,

"separete property" does not include quasi-community property.

SEC. 8. Section 146 of the Civil Code is amended to read:

146. In case of the dissolution of the marriage by decree of a court

of competent Jurisdiction or in the case of judgment or decree for separate
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meintenance of the husband or the wife without dissclution of the merriage,
the court shall make an order for disposition of the commmnity property and +the

quasi-community property and for the assignment of the homestead as follows:

One. If the decree is rendered on the ground of adultery, incureble
insanity or extreme cruelty, the commmity property shall be assigned to the
respective parties in such proportions as the court, from all the facts of the
case, and the condition of the parties, mey deem justi.

Two. If the decree be rendered on any other ground than that of sdultery,
incurable insanity or extreme cruelty, the community property shall be equelly
divided between the parties. |

Three. If & homestead has been selected from the commmnity property or

the quasi-commnity property, it may be assigned to the party to whom the

divorce or decree of separate maintenance is granted, or, in caaes where &
divorce or decree of separate maintenance is granted upon the ground of
incurable inssnity, to the party agsinst vhom the divorce or decree of
separate mainternance is granted. The assigmment may be either absolutely or
for a limited period, subject, in the latter case, to the future disposition
of the court, or it may, in the discretion of the court, de divided, or be
sold end the proceeds divided.

Tour. If a homestead has been selected from the separate property of
either, in cases in which the decree is rendered upon any ground other than
incurable insanity, it shall be sssigned to the former owner of such property,
subject to the power of the court to assign it for a limited pericd to the
perty to whom the divorce or decree of separete maintenance is granted, and in

cases where the decree is rendered upon the ground of incurable insanity, it
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shall be assigned to the former owner of such property, subject to the power
of the court to assigﬁ it to the party against whom the divorce or decree of
geparate maintenance is granted for a term of years not to exceed the life
of such party.

¥ive. The gquasi-community property shall be assigned to the respective

parties in such proportiocns as the court, from all the facts of the case,

and the condition of the parties, may deem just.

This section shall not limit the power of the court +o meke temporary
asgsignment of the homestead at any stage of the proceedings.

Whenever necessary to carry out the purpose of this section, the court
may order a partition or sale of the property and a division or other dis-

position of the proceeds.

SEC. 9. Section 148 of the Civil Code is amended to read:

148. The disposition of the community property, of the quesi-commnity

property and of the homestead, as above provided, is subject to revision on
appeal in all particulars, including those which are stated to be in the

discretion of the Court.

SEC. 10. Section 149 of the Civil Code is amended to read:

149. When service of summons is made pursuant to the provisions of
Sections 412 and 413 of the Code of Civil Procedure upon & spouse sued under
the provisions of this chapter, the court, without the aid of attechment
thereof or the appointment of a receiver, shall have and msy exerclse the

same jurisdiction over:
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{8) The commnity real property of the spouse SO gserved situated in
this State as it has or may exercise over the community real property of a
spouse sued under the provisions of this chapter and personally served with
process within this State.

(b) The quasi-commnity real property of the spouse so served situated

in this State as it has or may exercise over the quasi-cormunity real property

of = spouse sued under the provisions of this chapter and peresonelly served

with process within this State.

SEC. 11. Section 15300 is added to Chapter 3 of Part 9 of Divieion 2

of the Revenue and Taxation Code, to read:

15300.  yor the purposes of this chapter, property is "quasi-

community property" if it is heretofore or hereafter acquired:

{a) By either spouse while domiciled elsewhere and would heve been
the community property of the husband and wife had the spouse acquiring the
property been domiciled in this State at the time of its escguisition; or

{(b) In exchenge for real or personal property, wherever situated,
scquired other then by gift, devise, bequest or descent by either spouse

during the marriage while domiciled elsewhere.

SEC, 12. Section 15301 of the Revenue and Taxation Code is amended

to read:

15301. 1In a case of a transfer to either spouse by the other of
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community property or quasi-community- property [$e-edither-spouse] one-

half of the property trensferred is not subject to this part.

SEC. 13. Sections 15302.5, 15303.5 and 15306.5 are added to the

Revenue and Taxstion Code, to read:

15302.5. If any guasi-community property is transferred to a
person other than one of the spouses, all of the property transferred
is subject to this part, and:

{a) The spouse owning the property is the domor; or

{b) At the election of both of the spouses, each spouse shail be

considered to be the donor of cne-hslf.

15303.5. A transfer of quasi-commnity property of either spouse
into community property of both spouses is not subject to this part;
but if the property so transferred is the property of the wife and
upon her death and survival by her husband the entire community
property paseing to her husband is not subject to Part 8 of this
division, one-hslf of the separate property so transferred is Bubject
to this part upon the death of the wife as a gift from the wife to her

surviving husband at the time of her desth.

15306.5. As against any claim made by the State for the tax
imposed by this part, there is no presumption that property acquired
by a spouse after merriage is quasi-community property. Any person
who claims thet any property ecquired after marriage is quasi-commnity

property has the burden of proving that it is such.

-20-




()

SEC. 14. Section 201.5 of the Probate Code is amended to read:

201.5. Upon the death of any married person domiciled in this
State one-half of the following property in his estate shall belong
to the surviving spouse and the other one-half of such property is
subject to the testamentsry disposition of the decedent, and in the
ebsence thereof goes to the surviving spouse: all personal property
vherever situated and all real property situated in this State
heretofore or hereafter ascquired:

(a) [aesuired] By the decedent while domiciled elsewhere which
would have been the community property of the decedent and the
surviving spouse had the decedent beem domiciled in this State at the
time of its acquisition; or

(b) [mequiwed] In exchange for real or personsl property,

wherever situated, [emd-se] acquired other than by gift, devise,

bequest or descent by the decedent during the marriage while domiciled

elsewvhere.

All such property is subject to the debts of the decedent and to
administration and disposel under the provisions of Division 3 of this
code.

As used in this section personal property does not include and

real property does include leasehold interests in real property.




EXHIBIT II

3, Division on Divorce. New Sections 145.5 and 145.7 should
be added to the Civil Code and Sections 146, 148 and 149 of the
Civil Code should be amended to authorize the divorce court to
treat quasi-community property like community property for the
purpose of division on divorce. Under the existing law, the
court has no authority to make a division of such property in
case of a divorce because it is separate property. This seems
incongruous in a community property state inasmuch as this
property, like community property, was accumulated through the

joint efforts of the spouses.
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